UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe )
) CHIEF JUDGE RICHARD L. SPEER
Mary Michelle Brown )
) Case No. 99-3025
Debtor(s) )
) (Related Case: 98-30083)

Mary Michelle Brown )
)
Plantiff(s) )
)
V. )
)
Educational Credit Management Corp. )
)
Defendant(s) )

MEMORANDUM OPINION AND DECISION

This cause comesbefore the Court after a Trid on the Plaintiff/Debtor's Complaint to Determine the
Dischargeshility of a Student Loan Debt owed to the Defendant. At the Trid, the Partieswere afforded the
opportunity to present evidence, and any arguments that they wished the Court to consder in reaching its
decison. This Court has now reviewed the arguments of counsdl, the evidence presented at Trid, as wel
as the entire record in the case. Based upon that review, and for the following reasons, the Court finds thet
the Pantiff's repayment of the Student Loan Debt would congtitute an undue hardship, and therefore the
Maintiff isentitled to have her Debt to the Defendant discharged pursuant to 11 U.S.C. 8§ 523(3)(8).
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FACTS

On January 12, 1998, Mary Michelle Brown, the Plaintiff and Debtor in this action (hereinafter
referred to as the Debtor), petitioned this Court for relief under Chapter 7 of the United States Bankruptcy
Code. Asapart of her bankruptcy petition, the Debtor listed a student loan obligation which she had
incurred in the late 1980's and the early 1990's while pursuing a degree in art, a degree which the Debtor
eventudly attained in1991 fromthe Cleveland Ingtitute of Art. Theoriginal amount borrowed by the Debtor
on this student loan obligation was Twenty-nine Thousand Fve Hundred Twenty-five and 13/100 dollars
($29,525.13), the amount of whichbecame duein July of 1992. However, Sncethat time, no payments have
been made on the student loan obligation on account of the Debtor being granted a hardship forebearance
on nine (9) consecutive occasions, and therefore the total amount owing on the loan at the time of the

Debtor’s bankruptcy petition was approximately Fifty-three Thousand dollars ($53,000.00).

On February 12, 1999, in accordance with Bankruptcy Rule 7001, the Debtor filed the instant
adversary action againgt the Defendant, Educationa Credit Management Corporationt (hereinafter referred
to as the Defendant), seeking a determination that her student |oan obligation was dischargegble, pursuant
to 11 U.S.C. § 523(a)(8), on the basis that repayment of the loan would congtitute an undue hardship. In
support thereof, the Debtor maintains that she is presently unable to mantain any sort of full time employment

1

The origind complaint was brought against USA Group Loan Services, Inc., United Student Aid
Funds, Inc., and National City Bank. However, on April 1, 1999, Educationa Credit Management
Corporation was substituted, pursuant to Bankruptcy Rule 7025, in the stead of United Student Aid
Funds, Inc., and pursuant to an agreed entry dated May 4, 1999, National City Bank was
dismissed with preudice from this adversary proceeding. In addition, pursuant to alater agreed
entry entered on March 7, 2000, USA Group Loan Services, Inc. was dismissed as a party to this
proceeding.
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S0 as to earn the income necessary to pay the debt, and that this condition will likely continue for the
foreseeable future. Specificdly, the Debtor points to the fact that because of physicd condraints she is
presently able to only work “spot jobs” and the income derived from this work issmply insufficent to pay
the student |oan debts while a the same time maintaining a least aminimd standard of living. At atrid on
this matter, the Debtor, in support of her position, presented the following factud information:

The Debtor is currently forty-three (43) years of age, and isthe mother of five (5) adult children, two
of whom presently live with her. Since graduating from college, the evidence presented in this case shows
that the Defendant has hdd various positions rel ated to her degreeinart. However, according to the Debtor,
her ability to perform work in thisfield, or any other field for that matter, was severely hampered in 1996
when she sustained a neck injury asthe result of an automobile accident involving a collison from behind.
Although the facts of this case show that no immediate hospitalization was required asaresult of her injury,
the Debtor testified that soon after the accident she began to suffer fromsevere painto her neck, aswell as
to her gpine and am, and was later diagnosed as having incurred a cervica sprain.  Since that time the
Debtor tettified that, inadditionto suffering from pain to the neck, she also suffersfrom periods of profound
dizziness, which can at times be so severe as to make it physicaly impossible for her to stand up. Once
more, the Debtor testified that Since her automobile accident she has not been able to st for long periods of
time, or lift the things necessary to provide for her everyday needs. According to the Debtor, these
symptoms were further exacerbated when, in April of 1999, she was involved in a second and more severe

automobile accident at which time she suffered a concussion, and nearly lost the use of her right arm.

Inaneffort to combat the symptoms associated with her injuries, the Debtor stated that she has, and
Is presently undergoing physical therapy, induding pain management therapy. However, the Debtor testified
that despite the expenditure of thousands of dollars on such treatments, her conditionhas only continued to
grow worse. In addition, further complicating the Stuationisthe fact that in the late 1980's the Debtor was
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diagnosed as having Epstein Bar Virus, a disease which effects the immune system, and whose symptoms
include, but are not limited to: fatigue; headaches; and short term memory loss. According to the Debtor,
since 1994 the disease has been dormant, meaning that the symptoms associated with the disease are not
present; however, as a cure for the Epstein Bar Virus does not presently exig, the Debtor’s condition is

subject to change.

To subgtantiate the foregoing pronouncements, the Debtor presented extensive medical recordsin
which the above-dtated facts are, at least, partially documented. In additiona support of her case, the
Debtor aso presented to the Court the following list of itemized expenses, which were stipulated to by the

Defendant:
Rent $0.00-Debtor presently livesin a house owned by parents,
athough this may be subject to change.
Utilities
Electric $125.00
Heat $100.00
Water $63.00
Telephone $125.00-Debtor has two adult children who live with her
Food $480.00-Debtor has two adult children who live with her
Clothing $ 75.00
Medica Expenses Extengve pogt-petition bills related to injuries and diments
(in excess of $20,000.00)
Auto Insurance $125.00
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Transportation

Gasand Oil  $100.00
Maintenance $ 25.00

Student Loan $474.97

Based uponthesefigures, and anexaminationof the Debtor’ sincome which hasvaried over the last
severd years from between Fve Thousand dollars ($5,000.00) and Fourteen Thousand dollars
($14,000.00) per year, the Defendant does not contest the fact that the Debtor does not have the current
ability to pay her sudent loan obligation. In addition, given the Debtor’ s physica condition, in combination
withthe hardship forebearances extended to the Debtor, the Defendant does not assert that the Debtor was
lackingingood faithinher intent to repay the student loan obligation. Instead, in oppositionto the Debtor’s
adversary actionto determine the dischargeability of the student loan obligation, the Defendant contends that
the Debtor has failed to present sufficient evidence to show that her financidly distressed state of financid
afarswill likdy continue for a agnificant portion of the loan repayment period, anecessary requirement for
recaiving an undue hardship discharge under § 523(a)(8). In additiona support of this argument, the
Defendant has asserted the premisethat if the Debtor’ sinjuries are actudly as serious aswhat she contends,
then she should or will inthe future, receive a suffident amount of money in alawsuit to dleviate her financid
problems. 1n response, the Debtor pointsout that currently alavsuit does exis for the injuries she suffered
in the firg auto accident (no present lawvauit exigts for the injuries the Debtor sustained in the second auto
accident), but that the outcome of this lawsuit is presently uncertain.
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11 U.S.C. 8§ 523. Exceptionsto discharge

(&) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of thistitle
does not discharge an individua debtor from any debt—

(8) for an educationd benefit overpayment or loan made, insured or
guaranteed by a governmenta unit, or made under any program funded in
whole or in part by a governmenta unit or nonprofit ingitution, or for an
obligation to repay funds received as an educationa benefit, scholarship or
stipend, unless excepting such debt from discharge under this paragraphwill
impose an undue hardship on the debtor and the debtor's dependentq| ]

DISCUSSION

Under 28 U.S.C. 8157(b)(2)(I), a determination as to the dischargeability of a particular debt isa
core proceeding. Thus, this matter is a core proceeding.

In Cheesman v. Tennessee Student Assistance Corp. (In re Cheesman), 25 F.3d 356 (6
Cir.1994), and Tennessee Student Assistance Corp. v. Hornsby (In re Hornsby), 144 F.3d 433 (6™
Cir.1998), the Sixth Circuit Court of Appeds employed what has become to be known as the Brunner test
to determineif astudent loan obligation is dischargegble on the basis of undue hardship under 8 523(a)(8).
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In accord therewith, this Court, asit has done in the past,? will employ the Brunner test to determine the
dischargeability of the Debtor’ s student loan debts.

Under the Brunner Test, whichis named after the case of Brunner v. New York State Higher Educ.
Serv. Corp., a debtor mug establish that the following three eements are in existence in order to have a
student loan discharged on the basis of “undue hardship”:

(2) the debtor cannot maintain, based on current income and expenses, a“ minimal’
gandard of living for himsdlf and his dependentsiif forced to repay the loans,

(2) additiona circumstancesexig indicating that this state of affarsislikely to persst
for aggnificant portion of the repayment period; and

(3) the debtor has made good faith efforts to repay the loans.

831 F.2d 395 (2™ Cir.1987). Inthe present case, the Parties do not dispute the existence of ements one
(1) and three (3) from above. Thus, this Court's analysis will be confined to addressing the Debtor’s
compliance with the second dement of the Brunner test. In this regard, the Court observes that it is the
Debtor who bearsthe burdento prove, by a preponderance of the evidence, that thisdement ismet. Vinci
v. Penn. Higher Educ. Ass't Corp. (InreVinci), 232 B.R. 644, 651 (Bankr. E.D.Pa. 1999).

The second part of the Brunner test requires a showing that there exist additiona circumstances
which show that the debtor’ s financidly distressed Sate of affairs will persst for a sgnificant portion of the

2

Mitchell v. United States Department of Education (In re Mitchell), 210 B.R. 105, 108
(Bankr. N.D.Ohio 1996); Green v. Sallie Mae Serv. Ctr. (Inre Green), 238 B.R. 727, 734
(Bankr. N.D.Ohio 1999); Fraley v. U.S Dep't of Ed. (Inre Fraley), Case No. 98-3072
(Bankr. N.D. Ohio 2000).
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repayment period. Greenv. Sallie Mae Serv. Ctr. (InreGreen), 238 B.R. 727, 734 (Bankr. N.D.Ohio
1999). Stated in another way, a debtor seeking to discharge a student loan debt under the second prong
of the Brunner test must establishthat their current state of financid hardship islikely to belongterm. Muto
v. SllieMae (InreMuto), 216 B.R. 325, 330 (Bankr. W.D.N.Y. 1996). Inastuation such asthis, where
hedlth difficulties have contributed to the financia hardship of the debtor, conducting such an andysis
necessarily requiresthe initid resolutionof two issues: Firgt, the Court must determineif the debtor’ sphysical
conditionactudly impairshisor her abilityto work. See Sandsv. United Student Aid Funds, Inc. (Matter
of Sands), 166 B.R. 299, 310 (Bankr. W.D.Mich.1994) (under the second prong of the Brunner test a
debtor mug establish by a preponderance of the evidence that the additiond circumstances causing the
financid didressdo in fact exist). Second, if the Court determinesthat the debtor’ s physica condition does
actudly impair hisor her ability to work, the Court must next ascertain if the debtor’s physica condition will
likely persst for asignificant portion of the student loan repayment period. Inre Green, 238B.R. at 734,
seealso Salinasv. United Student Aid Funds, Inc. (InreSalinas), 240 B.R. 305, 315 (Bankr. W.D.Wis.
1999) (“if hedth difficulties contribute to the debtor's sub-minima standard of living, then the prospect for
recovery and defraya of medica expenses within the repayment period isimportant.”).

Addressing thefirg issue, it seems apparent to the Court that the Debtor’ spresent physica condition
IS preventing her from obtaining the necessary means by which to repay her student loan obligation.
Specificdly, in light of the documentation the Debtor introduced into evidence concerning her medica
conditions, this Court accepts the Debtor’ s credible testimony that on account of the injuries she sustained
in the two automobile accidents, she is presently unable to work in her chosen fidd of study, or for that
matter in any other fidd, in asufficient quantity to enable her to earn enough money to pay her student loan
obligation. The second prong of the above analys's, however, is not quite So easily decided as determining

whether adebtor’ s physica conditionwill likely persist for a sgnificant portion of the student |oan repayment
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period necessarily requires a court to predict futureevents, and isthus by itsvery nature speculative. Kraft
v. New York StateHigher Educ. Servs. Corp. (InreKraft), 161 B.R. 82, 86 (Bankr. W.D.N.Y. 1993).

In this case, no expert medica tesimony was offered as to the likelihood that the Debtor would
continue to suffer fromthe effects of vertigo, and the sometimes severe pain that the Debtor has encountered
gnce being involved in the firg auto accident. Nevertheless, medical documentation was introduced
concerning the various types of medica care the Debtor has undergone to treet, or at least manage, the
problems the Debtor is presently encountering. These medical documents, which describe the Debtor’s
condition as chronic, show that since 1996 the Debtor’ sphysica conditionhasnot markedly improved. In
fact, if anything, the medical documentationsubmitted by the Debtor, in conjuncture withher trid testimony,
shows that her physica condition has gradudly grown worse, especidly snce being involved inthe second
auto accident. By way of example, the documents submitted by the debtor show that recently the option of
surgery was serioudy contemplated, but, because of the risk of permanent paralyss, was not undertaken.
Also thrown into this mix is the fact that there dways exigts the distinct possibility that the symptoms
associated withthe Debtor’ sinfectionwiththe Epstein Bar Virus will again manifest themsel vesat some point
in the future. Therefore, given al these considerations collectively, dong with the fact that the Debtor is
currently forty-three (43) years of age, the Court finds, in accordance withthe second prong of the Brunner
tedt, that the Debtor’s physica condition will, indl likelihood, perast for a significant portion of the student
loan repayment period.

Nevertheless, merely because a debtor establishes that a physica condition impairs their ability to
work, and that such a condition will likely persst over a dgnificant portion of the student 1oan repayment
period, does not automaticaly establish that the debtor has met the second prong of the Brunner test.
Instead, as the essence of the second prong of the Brunner test isits focus on the debtor’s future financid

condition, a debtor mugt till establish that their financia condition will not ostensibly improve in the future,
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an issue which under some circumstances can be very digtinct and separate from the issue of the debtor’s
actud physca well-being. By way of example, adebtor about to come into a sgnificant inheritance would

not be entitled to an undue hardship discharge under 8§ 523(a)(8), regardless of thar physica hedth. Inthis
regard, however, remote probabilities must be disregarded. Young v. PHEAA (In re Young), 225 B.R.

312, 316-17 (Bankr. E.D.Pa. 1998) (internd citation omitted) (one cannot in conducting anandyd's under
the second prong of the Brunner test anticipate that a debtor “will win the lottery, or meet and marry a
professonal basketbd| player.”). Rather, to determine whether a debtor’s financid condition will likely
improve, despite animpaired physica condition, acourt must determine whether sucha possibility isactudly
redigtic.

In accordance with this inquiry, the Defendant putsforthtwo observations asto why the Debtor has
not met the second prong of the Brunner test. Firdt, the Defendant contendsthet it istoo early to grant the
Debtor a discharge, given that she could potentidly redize a Sgnificant monetary recovery in her pending
lawsuit, which would then give her the means by which to pay her sudent loan obligation. Second, and
closdy related to the first argument, the Defendant asserts that if the Debtor’s injuries are, in fact, truly
debilitating, then the Debtor will undoubtedly redize a sgnificant amount of arecovery in her lawauit.

Upon examining these arguments, the Court findsthat the latter is without merit as the likelihood of
success in a avil lawvauit is not related to the issue of undue hardship under 8 523(a)(8). For example, a
personat fault for their own physica infirmity would not, in most contexts, be legaly entitled to a monetary
recovery inalawsuit, but under appropriate circumstances, suchapersonwould ill be entitled to a hardship
discharge under 8§ 523(a)(8). With regards to the Defendant’ s first argument, however, the fact that the
Debtor may recelve an unspecified amount of proceeds as a result of her involvement in the two auto
accidents, does raise the concern of this Court regarding whether the Debtor’ s distressed state of financia
affarswill likdy persst for asignificant portion of the student loan repayment period. Specificaly, giventhe
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policies underlying excepting student loans fromdischarge, the Court will not permit adebtor who isawaiting
afinanad windfdl, to discharge hisor her sudent [oan obligations in anticipation of recaiving suchawindfdl.
Nevertheless, in this case, the Court does not find that such a concern, given the following three
consderations, risesto the leve to warrant afinding that the Debtor has not complied withthe second prong
of the Brunner test.

Firgt, the Court, dthoughnot presented withthe particular details concerning the Debtor’ sautomabile
accidents, is not convinced that the Debtor will actudly redize any monetary recovery from her auto
accidents, congdering that the Chapter 7 Trustee appointed to the Debtor’ s case, after presumably carefully
eva uating the matter, chose not to pursue the Debtor’ s potential causes of action gemming fromthe two auto
accidents. Second, even if the Debtor doesredize some sort of monetary recovery from her auto accidents,
it is unlikdly, given the dgnificant amount of post-petition medica hills the Debtor has incurred, that the
Debtor will ever actudly redize a significant amount of persona gain whichwould thereby enable her to pay
the sudent loandebts. Finaly, the Court, given thetiming of the eventsthat havetranspired in this case, does
not believe that the Debtor, by bringing the indant adversary proceeding, isattemptingto shirk her obligations
to the Defendant in anticipation of receiving alarge monetary windfdl. For example, absolutely no indication
is givenin this case that the Debtor attempted to interpose adelay in her state court lawauit so as to first
receive adischarge on her student loan obligations before again proceeding with her state court cause of
action.

Accordingly, based upon the foregoing anays's, the Court finds that additiond circumstances exist
in this case which indicate that the Debtor’s distressed dtate of financia affairs is likely to persst for a
sgnificant portion of the sudent |oan repayment period. Consequently, the Debtor hasmet her burden under
the second prong of the Brunner Tet, and is therefore entitled to have her sudent 1oan obligations to the
Defendant discharged under § 523(a)(8). Inreaching the conclusonsfound herein, the Court hasconsidered
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dl of the evidence, exhibits and arguments of counsd, regardless of whether or not they are specificaly
referred to in this Opinion.

Accordingly, itis
ORDERED that the student |oanobligation of the Flaintiff, Mary Michelle Brown, to the Defendant,

Educationd Credit Management Corporation, be, and is hereby, determined a DISCHARGEABLE debt
pursuant to 11 U.S.C. § 523(a)(8).

Dated:

Richard L. Speer
Chief Bankruptcy Judge
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